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to the Portland-Vancouver area. In addition. it argues thae
fore the Vancouver should be denied a first local F)M service
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By the Deputy Chief. Policv and Rules Division:

l. At the reguest of P-N-P Broadcastinz. Inc. (peti-
tioner). the Commission has before it for consideration
the Nouce of Proposed Rule Making and Orders to Siow
Cause. 2 FCC Rcd 7078 (1987). proposing the allotment
of Channel 290C2 to Vancouver. Washington. as a first
local FM service. The .Notice also proposed to substitute
Channel 290C2 for Channe! 293C2 at Coos Bay. Oregon.
and to substitute Channel 292C for Channel 291C at
Corvallis. Oregon. in order to accomplish the new allot-
ment 3t Vancouver. Orders 10 Show Cause were issued 1o
the licensees of Stations KYNG-FM (Channe! 293C2) at
Coos Bay and KFAT(FM) (Channe! 291C) at Corvallis.
sesking comments as to why their licenses should not be
modified to specify operation on Caanne! 290C2 and
=92C. respectively. Petitioner filed late commeats
rearfirming its inteation to apply for the channe!. if allot-
ted.! KLOO. Inc. (KLOO). licensee of Station KFAT(FM)
at Corvallis submitted a late-filed opposition.” Michae! T.
McKenna (McXenna). also submitted a late-filed opposi-
tion to the proposal as well as late-filed counterproposals
seeking the allotments of Channel 289A to Port Orford.
Oregon. and Channe! 292A 10 Hammond. Orezon. ? Peti-
tioner and KLOO filed reply comments. SCB Broadcast-
ing. Inc.. licensee of Station KYNG-FM at Coos Bay, did
not respond to the S/ow Cause Order.

2. KLOO argues that the proposal should be rejected
because petitioner failed to present a "substantive showing
called for by the Commission in Rule Makings which will
affect multiple existing licensees.” Citing FM Channel As-
signmenus. 59 RR 2d 1184 (1986), KLOO states that the
Commission warned of the potential dstriment both to
licensees and to the public which can result from propos-
als involving multiple FM channel substitutions. It fur-
ther argues that the petitioner has ignored the enormous
hardship the channel conversion will impose upon
KLOO and its listeners. KLOO raises questions as to the
petitioner’s financial ability to adequately compensate
KLOO for substantial expenses associated with the chan-
nel change. KLOO contends that the proposed allotment
will prevent its radio signal from being interference free

because it is alreadv more than adequately served py
numerous FM and AM siations in the Vancou-
ver;Portland metropolitan area. In its reply commens.
KLOO continues to vppose the proposal. .

3. In its reply comments petitioner claims tha the
allezations made by KLOO against the proposal are irrefe-
vant. Petitioner asserts that the Commission policy re-
quires a substantive showing whea "more” than two
substitutions of channels occupied by existing FM or TV
stations are requested or necessarv. Petitioner states that
its financial ability to reimburse the stations is nor an
issue for discussion in the context of this proceeding,
since it is the ultimate permittes of the new channe|
wnich becomes responsible for such reimbursement, Peti-
tioner further states that the "value of the new allocation
at Vancouver will more than justify the cost of reimburs-
ing KLOO and KYNG for their expenses incurred no
matter who the eventual permittee is.”

4. After careful review of all the informaticn presented
in this proceeding, we conclude that the public interest
would be served by allouwing Channel 290C2 to Vancou-
ver. Washington. as that community’s first local FM se:-
vice. Since SG8 Broadcasting. Inc.. has not responded to
the Show Cause Qrder we Jesm it to have consented to
the modification of its license for Station KYNG-FM. We
also find that KLOO's oppusition failed to preseat a valid
argument for the denial of the provision of a first local
FM service at Vancouver. The issues raised conceraing its
re:moursement lack merit since the petitiorer has stated
its willingness to reimburse both stations should it be-
come the eventual permittee of Caannel 290C2 ar Van-
couver. Furthermore. interested parties filing applications
for new allotments are required to certify to the Commis-
sion that they are financially gualified. and in some cir-
cumstances to produce documeniation to support the

estification. Therefore. the financial qualifications. of a
prospective apolicant are matters for consiceration outsice
of the scope of the rule making proceedingz.

5. Additionally. the Commission has long heid that
service from nearby communities is not a substitute for
local service. As to KLOO's argument for interferencs
free “service to the Portland-Vancouver area. it is not
eatitled to protection beyond that provided for by Section
73.209(b) of the Commission’s Rules. Its station is af-
forded protection from interfereace to the extent provided
by the distance separation requirements and the rules
governing maximum power and antenna heights. See
Memorandum Qpinion and Order. 50 FR 47391, Novem-
ber 18. 1985. We also must reject KLOO's claim that
Columbus, Nebraska. 59 RR 2d 1184 (1986). should apply
and result in the denial of the proposal. The Commis-
sion’s policy is not to entertain proposais for changes in
the FM Table of Allotments which involve more than (wo
substitutions of channels occupied by existing FM or TV
stations other than the substitution for the petitioner's
own station. absent a compelling substantive showing in
favor of the multiple substitutions. That is not the case
here. Thus. we find there is no valid argument against the
allotment of Channel 290C2 to Vancouver. Washington..

6. Channe! 290C2 can be allotted to Vancouver in
compliance with the Commission’'s minimum dmn:f:
separation requirements provided the channel Su‘bscltm_
tions are made at Coos Bay and Corvallis. Ore3on.
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currence by the Canadian government has been obtained
since Vancouver is located within 320 kilometers (200
miles) of the U.S.-Canadian border.

7. As stated in the Nouce Commission policy requires
that the ultimate permittee of Channel 290C2 at Vancou-
ver reimburse Stations KYNG-FM and KFAT(FM) for
reasonable costs of changing their facilities. See Circleville
Jand Co/umbu.r. Ohio. 9 RR 2d 1579 (1967,

8. Accordingly. pursuant to the authority contained in
Sections d(i). S(e)(1). 303(g) and (r) and 307(b) of the
Communications Act of 1934, as amended. and Sections
0.61. 0.204(b) and 0.283 of the Commission's Rules. [TIS
ORDERED. That effective March 13, 1989, the FM Table
of Allotments. Sec:ion 73.202(b) of the Commission"s
Rules. IS AMENDED for the communities listed below,
[0 read as follows:

City

Coos Bay. Orezon
Corvallis. Oregon
Vancouver. Washingion

Channel No.
254C2. 2902
268C. 292¢C
29¢CC2

9. IT IS FURTHER ORDERED. That pursuant to Sec-
tion 316(a) of the Communications Ac: of 1934, as
amended. the license of SGB Broadcasting. Inc.. for Sta-
tion KYNG-FM. Coos Bay, Orezon. IS MODIFIED, to
specify operation on Caannel 290C2 in lieu of Channel
293CZ. subjec: to the following conditions:

(3) Nothing contained herein shall be construed as
authorizing any change in License BLH-870219KA
except the channel as specified above. Any other
Changes. except for those so specified under Section
73.1690 of the Rules. require prior authorization

pursuant to an application for construction permit
(FCC Form 301).

(b) Program tests may be conducted in accordance
with the provisions of Section 72.1620 of the Rules.
PROVIDED the transmission facilities comply in all
respects with License BLH-370219KA except for the
¢hanne! as specified above and a license application
(FCC Form 302) is filed within 10 davs of com-
mencement of program tests.

10. IT IS FURTHER ORDERED, That pursuant to
Section 316(a) of the Communications Act of 1934, as
amended. the license of KLOO. Inc.. for Station
KFAT(FM). Corvallis. Orezon. IS MODIFIED. to specify
operation on Channel 293C in lieu of Channel 291C,
subject to the following conditions:

(a) Nothing contained herein shall be construed as
authorizing any change in License BLH-810511AL
except the channel as specified above. Any other
Changes. except for those so specified under Section
73.1690 of the Rules, require prior authorization
pursuant to an application for construction permit
(FCC Form 301).

(b) Program tests may be conducted in accordance
with the provisions of Section 73.1620 of the Rules,
PROVIDED the transmission facilities comply in all
respects with License BLH-810511AL except for the

channel as specified above and a license application
(FCC Form 302) is filed within 10 days of com.-
mencement of program tests.

l1. The window period for filing applications pn Chan-
nel 290C2 at Vancouver. Washington. will open on March
14, 1989, and close on April 13, 1989.

12. IT IS FURTHER ORDERED., That the Secretary of
the Commission SHALL SEND. BY CERTIFIED MAIL.
RETURN RECEIPT REQUESTED. a copy of this Order
to: Swation KFAT(FM). KLOO, Inc.. 1221 South 135
Street. Corvallis, OR 97330 and Station KYNG-FM. SGB
Broadcasting, Incorporated 486 E Streer. Coos Bay, OR
97420.

13. IT IS FURTHER
IS TERMINATED.

14. For further information concerning this proceeding,
contact Parricia Rawlings. Mass Media Bureau. (202)
634-6530. Questions peraining to the application filing
Process should be addressed to the Audio Services Di-
vision, FM Branch. Mass Media Bureau, (202) 632-0394,

ORDERED. That this proceeding

FEDERAL COMMUNICATIONS COMMISSION

Steve Kaminer

Deputy Chief

Policy and Rules Division
Mass Media Bureau

FOOTNOTES

! Petitioner's late-filed comments will be accepred for the
purgose of permitting 3 coatinuing expression of interest in
Channel 290C2 at Vancouver. Our 3ener3l policy is o refuse to
actent a late-filed expression of interes:. uzless the proceeding is
uncontested. See Sania [sadel. Puerto Rico. 3 FCC Red 2326
(1983). Although this proceeding is arguably contested due to
the filing of opposition pleadings or Counterproposals. we make
an exception 1o the general rule of refusing to accept late-filed
expressions of interest where the proceeding may be considered
coatested due solely 1o the fling of pleadings or counterpropos-
als that are either procedurally defective or substantively defec-
tive for reasons unrelated to their mutual exclusivity with the
original rule makinyg proposal. See Ocilla. Georgia, 3 FCC Red
765 (1988). Such is the case here. In such situations. the case is
anilogous 10 an uncontested case. in that it would serve no
useful purpose to first dismiss the rule making proposal and
then initiate 3 new proceeding to address the petitioner’s inter-
est in an allotment. .

* KLOO petitioned for acceprance of i late-filed comments.
Although we do not believe KLOO has presented 3 justifiable
reason for such delay. and. therefore. is deemed to bave con-
seated 10 the change. in the interest of fully explaining the
public interest benefits of our action we will address KLOO's
comments due to the fact that action takea herein will result in
the modification of its facilities. We note. however. that we are
not required to provide such an explanation, but do so onlyas a
discretionary matter, and that we 3re not preseated with 2 case
in which addressing untimely comments in opposition will ad-
versely affect the outcome sought by other parties 1o the pro-
ceeding
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J McKenna attempted to advance his counterproposals afte:
" the initil comment period ia violation of Section 1.420(d) of
the Commission’s Rules. Section 1.420(d) sets 3 "cut-off* date by
which competing proposals must be advanced. This "cut-off™
procedure is 3 fundamental procedural cornersione for the
freezing of the record in allotrment proceedings. and is eritical to
the admigistration of the allotment rule making process. There-
fore. absert an extremely compelling showing we will not waive
Section 1.420(d). McKenna did not make such a showing We
3lso note that our accepunce of petitioner's late-filed expression
of interest does not constitute unjustifiably disparate treatment
of petitioner and McKenna Petitioner’s proposal was on file
prior 10 the cut-off date. unlike McKenna's. Moreover. peti-
tioner Bled its expression of interest one day late. on January
20. 19588, while McKenna mailed its counterproposals to the
Commission on January 22, 1988, and the proposals were re-
ceived at the Commission on January 28. 1988. Unde- such
circumstances. were we to dismiss both petitioner's and the
counterproposal proponent's request. we would provide an in-
centive for the filing of untimely counterproposals, because in
any case where the petitioner files an untimely expression of
interest. another interested party could. at aay later time. file an
untimely proposal that makes the preceeding “contested.” We
believe that such a ruling would jeopardize the integrity of the
cut-off rule. and frustrate its purpose. Taerefore. we shall not
consider the counterproposals. and McKenna's opposition will
not be further discussed.

* The reference coordinates for the dllotment of Channe!
290C2 at Vancouver are 45-37-30 and 122-0-12. No changes are
required in the sites presently used by Stations KYNG-FM and
KFAT(FM) at coordinates and 43-21-15; 124-14-31 and 43-38-15:;
123-16-13. respectively.
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